
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

The Custon Shop Rector Street Corporat lon

for Redet,ermination of a Deficlency or Revision
of a Determi.natlon or Refund of Corporation
Franchi.se Tax under Artlcle 9A of the Tax Law for
the  Per iods  End ing  7 l3 I l79  -  7 /3L /8L .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

sworn to before me thls
10 th  day  o f  Ju ly '  1985.

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, depos'es and says that he is an employee
of the State Tax CommLsslon, that he ls over 18 years of age, and that on the
10th day of July,  1985, he served the within not ice of Declslon by cert l f led
mall upon The Custon Shop Rector S-treet Corporation, the petltioner in the
within proceeding, by enclosing a true copy thereof in a secureLy sealed
postpaid wrapper addressed as fol lows:

The Custon Shop Rector Street Corporat ion
At tn :  J .  Net t i s ,  Cont ro l le r
402-4L2 Route 23
Frankl-Ln, NJ 074L6

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excl-uslve care and custody of the United States Postal
Servlce within the State of New York.

AFFIDAVIT OF MAILING

that the said addressee Ls the pet i t ioner
forth on sald wrapper is the last known addrese

t o a ster oaths
to Tax Law sec t ion  174Pursuant



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

The Custon Shop Rector Street Corporation

for Redeterminat lon of a Def ic iency or Revlsion
of a Determination or Refund of Corporation
Franchlse Tax under Article 9A of the Tax Law for
the  Per iods  End lng  7 l3L l79  -  7 l3 I l8 I .

a

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conrmisslon, that he Ls over 18 years of age, and that on the
lOth day of July,  1985, he served the wlthin notLce of Decislon by cert i f ied
mail upon Bernard Segal, the representatlve of the petitloner ln the wlthln
proceeding, by encloslng a true copy thereof in a securely sealed postpaid
lrrapper addressed as fol-lows:

Bernard Segal
540 Madison Ave.
New York, NY 10022

and by depositing same encl-osed in a postpaid properly addressed wrapper in a
post off lce under the excl-uslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petitioner herein and that the address set forth on said wraPPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me thls
10 th  day  o f  Ju ly ,  1985.

pursuant to Tax Law section t 74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

ALB AN Y,  NEW Y OB.K 12227

Jul-y 10, 1985

The Custon Shop Rector Street Corporation
At tn :  J .  Net t i s ,  Cont ro l le r
402-4L2 Route 23
Franklin, NJ 07416

Gentlemen:

Please take not ice of the Decision of the State Tax Commlssl 'on enclosed
herewith.

You have now exhausted your right of revlew at the admlnistratlve level.
Pursuant to sect ion(s) 1090 of the Tax Law, a proceedlng in court  to revlel t  an
adverse decision by the State Tax CommLsslon nay be instituted only under
Article 78 of the Civll Practice Law and Rul-es, and must be conmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of this not ice.

Inquiries concernlng the computation'of tax due or refund allowed in accordance
with this decisLon mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unlt
BuiJ-ding il9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerfs Representat ive
Bernard Segal
540 Madlson Ave.
New York, NY 10022
Taxing Bureauf s Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

of

THE CUSTOM SHOP RECTOR SIREET CORPOMTION

for Redeter-mination of a Deficiency or for
Refund of Corporation Franchl.se Tax under
Article 9-A of the Tax Law for the Perlods
Ending July 31, 1979 through July 31, 1981.

DECISION

Petitioner, The Custon Shop Rector Street CorporatLon, 402-412 Route 23,

Frankl-ln, New Jersey 074L6, flled a petition for redeternination of a deflclency

or for refund of corporation franchLse tax under Article 9-A of the Tax Law for

the periods ending July 31, 1979 through July 31, 1981 (Fite Nos. 40028 and

424s3).

A fornaL hearing was held before Arthur Bray, Hearing Officer, at the

offices of the State Tax ConmissLon, Two World Trade Center, New Yorkr New

York, on November 1, 1984 at 9:30 A.M., with al-l- briefs to be subnLtted oa or

before Decenber 7, 1984. Petitioner appeared by Bernard Segal-, Esq. The Audtt

Dlvision appeared by John P. Dugan, Esq. (Anna Co1el-lo, Esq., of counseL).

ISSUE

I'lhether income received by petitioner from an affiliated company, where such

incone was generated by investnent of petitloner's excess cash by such affil-late

of petitioner, constituted business incone fron business capltal or investnent

income fron investnent capital under Article 9-A of the Tax Law.

FINDINGS OF FACT

1. Petl.tioner, The Custom Shop Rector Street Corporation, ls a retail

firn which engages ln the sale of shLrts.
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2. Petitloner fl-led a State of New York Corporatlon Franchlse Tax Report

for the periods ended July 31, L979, July 31, 1980 and July 31, 1981. On each

of these reports,  pet i t ioner reported on l ts schedule of investment capital ,

investments whlch were allocated to petitloner by an affll iated corporation

known as The Custom Shop Payment Corp. (rrPayment Corp."). Petitioner also

cl-ained a flfty percent divldend deduction based upon the dlvldends allocated

to lt from Payment Corp.

3. The Audit  Divls lon lssued not ices of def ic iency to pet l t ioner assert lng

deficiencLes of corporation franchlse tax under Article 9-A of the Tax Law as

fol lows:

Period Addltlonal Tax
Endine Asserted to be Due Interest

d

Amount Asserted Anount Pald
to be Due or Credlt Balance

Date of
Not ice

8/L r /82
L2/22 /83
L/5 /83

7 l3L /7e
7 l3r /80
7  /3 r /8 r

$2 ,381 .18
3 ,891 .  00
5 ,  649 .  00

I , 601 .  54
I ,202 .39

5 ,492 .54
6 ,  85  1 .  39

$  783 .65  $3 ,  164 .83 $ -o -  $3 ,164 .83
2 ,5L4 .00  2 ,978 .54

-0 -  6 ,851 .39

4. Each of the asserted def lc iencies of corporat lon franchise tax l tere

based on the Audit Divisionrs conclusion that certaln income received by

petltioner should be considered business income from business capltal rather

than investment Lncome from lnvestment capltal-. For the flscal years ended

July 31, 1980 and July 31, 1981, the asserted def lc ienctes were also premlsed

upon the dLsallowance of the flfty percent dlvidend deduction on the basls that

petitloner rrras not the ordner of the stock to whlch the divtdends were attribu-

table. After the Not ice of Def lc iency for the f iscal  year ended July 31, L979

was lssued, the Audit DlvLslon lncreased the anount of the asserted defLcl.ency

of  tax  f ron  $21381.18  to  $2 ,890.56  pursuant  to  sec t lon  1089(d)  o f  the  Tax  Law

on the basis of the dlsal-l-owance of the flfty percent dlvldend deductLon.

5. Petitioner Ls one of approxlnately flfty separate affll lated corporatLong

engaged in retall- clothlng saLes. Over tlme, petitioner and lts slster corporatlone
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acquited excess funds. Accordlngly, the decision was made to estabLish a

central corporatLon, whLch became known as Payment Corp., to accumul-ate funds

from each of the retal.l- corporations in order to have al-1 of the excess funds

managed by an lndivldual- with expertJ.se in investments.

6. 0n approxinateJ-y a weekJ.y basls, petitioner sends lts excess funds' by

check, to Paynent Corp. Petitioner records the funds sent to Paynent Corp. on

Lts balance sheet as "other investments". Payment Corp., in turn, reflects the

funds it receives oa its flnancial- statement as Lnveetnents for otherg aad not

as loans. There are no docunents executed by petitioner and Paynent Corp.

evidencing a J-oan.

7. Payment Corp. invests the funds it recelves in such itens as stock,

certl.fl-cates of deposit, money market funds and treasury biJ-Ls. The type of

Lnvestment Ls based upon Paynent Corp.rs Judgnent as towhlch Lnvestmenta are

pref erabl-e.

8. Al-1 of the stocks, bonds and certificates of deposit are tegistered Ln

the name of Paynent Corp. in order to facLlLtate the sale of securities.

PetitLoner makes no direct investnents of its own.

9. Paynent Corp. a1l-ocates its investments to petLtioner as well as

petiti.onerfs sister corporations on the basLs of the sales of a partlcular

retail operation to al-l- retail operations. The profits, dlvl.dends, capl.tal

gains and interest are reported on the tax returns of the separate retail

corporations and not on the tax xeturns of Paynent Corp.

CONCLUSIONS OF LAW

A. That subdlvision 5 of section 208 of the Tax Law provides' ln parts

"The term tLnvestment capital-t means investnents in stocks,
bonds and other secutlties, corporate and goverilnental, not hel-d for
sale to cuatomers in the regular courae of business, e:<clusive of
subsLdLary capital- and stock issued by the taxpayer..."
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B. That 20 NYCRR 3-4.2(a) provldes, Ln part z

ttThe term rinvestment capital-r means the total of the average
fair market value of the ta5pg1ggb invegtments ln stocks, bonds and
o t h e r s e c u r i t i e s 1 s s u e d u f f i o r a t 1 o n ( o t h e r t h a n t h e t a x p a y e r ,
a subsldiary or a DISC) or by the United Statesr aDI statee terr l tory
or possesslon of the Unlted States, the Dlstrl.ct of Col-umblas or any
forelgn country, or any political subdlvlslon or governDentaL lnstnr-
nental l ty of  any of the foregoing.r '  (enphasis added).

C. fhat since the investments were in the name of Payment Corp. and not

petitioner, the Audlt DlvLsion properly concluded that they nere not rrthe

taxpayerrs lnvestments'r nlthin the meanLng of 20 NYCRR 3-4.2(a). Accordingly'

the investments nere properly consldered business capLtal  (Tax Law $208.7).  I t

Ls noted that the sltuation presented hereLn ls not analogous to an lnvestment

in a mutual fund Lnasmuch as the return on the investment ls based on reLative

sales volume and not the relative amount invested.

D. That since petlttoner dLd not own the stocks to whlch the divldends

were attributable, petltloner nas not entitled to the flfty percent dLvldend

deduct ion which was taken pursuant to Tax Law sect ion 208.9 (subd. [a] ,  Par.  1,21).

E. That the petitlon of The Custom Shop Rector Street Corporatlon is

denied and the notices of deficlency, as nodified (see Flnding of Fact tr4r') '

are sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUL 10 1985
PRESIDENT


